Information and Consultation Regulations -

The Role of the CAC

Introduction

· Statistics tell a bleak story

· Since 2005, complaints brought against only 19 employers

· Since 2005, only 16 decisions of the CAC, with 13 cases withdrawn, and two pending

· Of the 16 decisions, six involve the same employer (Bournemouth University), while two other employers (Macmillan and Moray Council) have been party to two decisions each

· Of the 16 decisions, only seven have been upheld; seven have been not well-founded; one was rejected; and in the other the CAC was found not to have jurisdiction

· Only two cases clearly brought by trade unions (Unite the Union)

The Nature of the Complaints

· Cases concerned mainly with regulations 19(4) (six cases) and 22(1) (four cases)

Election of information and consultation representatives      

19. (1) Where the standard information and consultation provisions are to apply, the employer shall, before the standard information and consultation provisions start to apply, arrange for the holding of a ballot of its employees to elect the relevant number of information and consultation representatives.      

(2) The provisions in Schedule 2 to these Regulations apply in relation to the arrangements for and conduct of any such ballot.      

(3) In this regulation the "relevant number of information and consultation representatives" means one representative per fifty employees or part thereof, provided that that number is at least 2 and does not exceed 25.      

(4) An employee or an employee's representative may complain to the CAC that the employer has not arranged for the holding of a ballot in accordance with paragraph (1).

Disputes about operation of a negotiated agreement or the standard information and consultation provisions
22. (1) Where – 

(a) a negotiated agreement has been agreed; or

(b) the standard information and consultation provisions apply,

a complaint may be presented to the CAC by a relevant applicant who considers that the employer has failed to comply with the terms of the negotiated agreement or, as the case may be, one or more of the standard information and consultation provisions. 
· Remaining cases concerned with range of issues:   Regulation 6(1) (two cases); 8(7) (one case); 10(1) (one case); 15(1) (one case); and 19(2) (one case).

Regulation 19(4) Complaints

· Pye and Partnerships in Care Limited IC11/[2007]

13. The issue disputed between the parties is whether the request was made by 10% of the employees in the undertaking; that requirement is specified in regulation 7(2) and the term 'undertaking' is defined in regulation 2. The Panel has considered carefully all the documentation submitted by the parties. Ms Pye's position is that Redford Lodge is an autonomous unit within Partnerships in Care Ltd and that letters sent to staff are routinely headed Redford Lodge rather than Partnerships in Care Ltd. In addition, she argues that operational practices are governed by management at Redford Lodge and that the Company described Redford Lodge as a local employment unit during Employment Tribunal proceedings. The Company maintains that Redford Lodge is but one of its establishments and that the undertaking is Partnerships in Care Limited. The Company also submitted a copy of its most recent published accounts, dated 31 December 2005.

14. The Panel found those accounts persuasive. It is clear from the accounts that Partnerships in Care Limited is a company employing some 2700 staff across several locations and there is no evidence that the Company comprises a number of separate undertakings. In particular, there is nothing in the accounts to indicate that Redford Lodge, now known as the North London Clinic, is a separate undertaking and there was nothing in Ms Pye's evidence that contradicted that view.
· Darnton and Bournemouth University IC/29/[2009]

41. In its pellucid response to this complaint the Employer argued that there was no test of reasonableness in the application of this provision and it argued that the difference in wording between this and other provisions within the Regulations must reflect Parliament's intention that it was for the Employer to decide which approach would properly reflect the interests of the employee body as a whole. The Employer believed that its decision to follow the constituency model was a reasonable decision in the circumstances. It provided the reasons why it arrived at this decision and these reasons were circulated to the employees at the same time as the final arrangements for the ballot. We do not propose to rehearse these reasons here as they are set out in the body of this decision above. The crucial test, so the Employer argued, was that the CAC needed to determine whether the Employer genuinely considered that separate ballots would better reflect the interests of the employees as a whole.

· Darnton and Bournemouth University IC/19/[2008]

64. The Panel, having considered the parties' submissions, is of the view that this part of the complaint must fail. The Employer is not under any obligation to disclose the legal advice it received and neither was it under any duty to make arrangements for the employees to obtain legal advice. Further, it is entirely a matter for the Employer as to the position it took over the negotiations and whether or not it made its views public. Indeed, there is nothing in the Regulations that sets out what a negotiated agreement should cover beyond the appointment of representatives and the duty to inform and consult. The Panel can find no breach of the duty to co-operate in the circumstances set out by Mr Darnton.
Regulation 22(1) Complaints

· The problem of pre-existing agreement not complying with the Regulations

Selormey v Electoronic Data Systems IC/21/(2008)
11. The complaint to the CAC was made under Regulation 22(1), namely that the Employer had failed to comply with the terms of a negotiated agreement, or one or more of the standard information and consultation provisions. The CAC can only consider a complaint under Regulation 22(1) if there is a negotiated agreement in place or the standard provisions apply. Those two situations can only arise if, in accordance with the Regulations, employees have submitted a request for information and consultation arrangements or an employer has initiated the process for establishing such arrangements. Neither has occurred in this case.

Also Rodriguez v Ocado Limited IC/24/(2009)
· What are ‘decisions likely to lead to substantial changes in work organisation or in contractual relations’?

Darnton v Bournemouth University IC/25(2009)

49. Having considered the terms above the Panel is of the view that information on the final seating plan is not information that would fall within the three categories set out in Regulation 20. Such information cannot be counted as information on the development of the University's activities and economic situation nor is it information, in our view, on the situation, structure and probable development of employment within the University. The only outstanding question is therefore whether such information can be classed as information on decisions likely to lead to substantial changes in work organisation or in contractual relations. Here we must make clear that the decision that the EBC be an open plan environment is a different matter to the decision on the final seating arrangements within the open plan office that the Employer stated was outstanding when the standard provisions applied. According to the Employer's submissions the affected employees were informed that the office would be open plan in early 2008, well before the Employer came under any duty pursuant to the Regulations. Notwithstanding that this decision had long been taken the Employer, in its submissions, made it clear that the employees did not have a contractual right to a particular office layout. For our own part we would suspect that the question as to where Mr Darnton and his colleagues sit within an open plan office is not a matter that Parliament intended the CAC to have to determine. Whilst such a decision can be important to the individual concerned we are not persuaded that it amounts to a substantial change in work organisation or contractual relations.

· What are ‘decisions likely to lead to substantial changes in work organisation or in contractual relations’?

Darnton v Bournemouth University IC/25(2009) IC/28/(2009)

34. Mr Segal argued vigorously that what is substantial must be assessed by reference to the undertaking as a whole (ie in this case the University), since the United Kingdom had taken up the option provided for in the Directive (see its Article 3) to frame the Regulations on an undertaking rather than on an establishment basis (see Regulation 3). Within an undertaking which employed 1300 'core staff' (ie excluding hourly paid, casual staff) Mr Segal strongly argued that the twelve redundancies proposed were not 'substantial'.

35. We think that, on the particular facts of this case, that submission is correct. It is implicit in the argument that in a smaller undertaking, for example, one employing only 50 employees, the proposed dismissal of 12 employees might, probably would, indeed be substantial. We do not think we are required to define precisely where the line is to be drawn in an undertaking the size of Bournemouth University. Indeed, it would be unwise to do so. However, we think a proposal to dismiss fewer than 1% of the workforce is not substantial, when looked in terms of this undertaking as a whole. Of course, it can be argued that there is value in consultation with employee representatives even in relation to quite small numbers of proposed redundancies. However, the word 'substantial', which appears in both the domestic Regulations and the Article 4 of the Directive, clearly contemplates the exclusion from the standard provisions on consultation with a view to reaching agreement (ie the more rigorous form of consultation envisaged by the Regulations) of some decisions adverse to the employees. 

· The limited powers of the CAC 

Darnton v Bournemouth University IC/25(2009)
50. Finally, in respect of the Regulation 22(9) concerning powers to suspend or alter an act done we say nothing save that it is our view that Mr Darnton's submissions on this amounted to a plea for the CAC to go beyond what it may properly do, in the light of the provisions that Parliament has set down. The Regulation is crystal clear. Therefore even if the Panel had found the complaint well-founded it did not possess the power to restore the employees to either their original locations or contracts of employment as urged by Mr Darnton.

Conclusion

· Problem of low take up of the procedure

· Problems almost certainly arise because of hurdles in establishing procedure, the rigidity of the regulations, and limited opportunities provided

· Problems almost certainly compounded by weaknesses exposed by CAC litigation, in terms of 

· the meaning of establishment; 

· employer control of employee representation; 

· the limited scope of duty to co-operate in regulation 21;

· the narrow definition of contractual arrangements; and

· the weight given to ‘substantial changes’ in regulation 20.

· What is to be Done?
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